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Vulnerability after Wounding: 
Feminism, Rape Law, and the 
Differend1

Rebecca Stringer
It is in the nature of a victim not to be able to prove that 
one has been done a wrong.
                —Jean-François Lyotard, The Differend, No. 92

In his book The Differend, Lyotard proposes a unique theory of the 
victim as one who has suffered a wrong that is not presently recognized 
in law and exists instead as a differend, or a form of suffering that cannot 
be phrased in a shared idiom. Where “vulnerability” refers to the ability 
to be wounded, Lyotard’s theory of the victim points up a second-order 
vulnerability: the ability to be wounded and to then have that wound-
ing effaced, in language, by others, by the law. In this article I draw on 
Lyotard’s theory to think about feminist efforts to reform rape law and 
ameliorate its effacement of various forms of rape. Though Lyotard does 
not discuss rape law, its notoriously attenuated codifications of “real 
rape,” which serve to exclude certain forms of rape from law-worthiness 
and recognition, provide powerful examples of the scenario of effaced 
suffering Lyotard sought to illuminate in The Differend. Rape law is replete 
with differends, and, accordingly, feminist efforts to reform rape law cor-
respond to the kind of political work Lyotard describes as “bearing witness 
to the differend”—political work that endeavors to counter the linguistic, 
cultural, and legal effacement of particular forms of suffering, through 
the invention of new idioms that give suffering visibility.

In using Lyotard’s theory to think about feminist anti-rape politiciza-
tions, my aim is to challenge a currently dominant criticism of these po-
liticizations as excessively and counter-productively focused on women’s 
vulnerability to rape. Since Sharon Marcus’s influential essay “Fighting 
Bodies, Fighting Words: A Theory and Politics of Rape Prevention” (1992), 
many interlocutors in feminist debates about gender, vulnerability, and the 
politics of eliminating sexual violence have followed Marcus’s argument 
that feminist rape law reform efforts are counter-productive, because, in 
the effort to make various forms of rape socially and legally visible as 
wrong, they merely reinscribe patriarchal constructions of femininity as 
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embodied vulnerability, perpetuating a sexist linking of femininity with 
victimhood rather than agency.3 As Lisa Vetten has recently summarized, 
“�mphasizing only the aftermath of rape, Marcus argued, is not an effec-�mphasizing only the aftermath of rape, Marcus argued, is not an effec-
tive political strategy because it accepts that women will be raped and are 
rapeable” (269). Marcus’s alternative “rape prevention” approach suggests 
that a better answer to the problem of rape lies in positive counter-images 
of women as agents who are capable of preventing rape. In Vetten’s words: 
“An emphasis on prevention �. . .� declares that women are not for rap-An emphasis on prevention �. . .� declares that women are not for rap-
ing—particularly when women themselves take preventive action” (269).

In this article I challenge the assumed progressiveness of this shift 
toward “woman-as-agent” constructions in feminist anti-rape politics. 
Using Lyotard’s theory of the differend, I clarify that modern rape law has 
typically represented women as capable of resisting rape, invoking images 
of women as agents in order to deny that sexual victimization has taken 
place. Rather than being new to history or loaded with nascent feminist 
promise, woman-as-agent constructions, I argue, have been essential to 
the patriarchal differends of modern rape law, underpinning its use of 
victim-blame to efface various forms of rape. My analysis shows that rape 
law typically figures femininity not as embodied vulnerability but as re-
sponsible agency and never more so than in the current neoliberal era of 
privatized social risk, where women are expected to align with an ideal 
rape-preventing subject. Where critics of feminist rape law reform efforts 
deride these efforts as complicit with the carceral politics of neoliberal-
ism, I point out that agency-oriented feminism supports neoliberalism’s 
equally problematic responsibilization of would-be crime victims and 
reflects the central theme of prevention in neoliberalism’s distinctive ap-
proach to governing crime. Demonstrating that not all images of women 
as agents are progressive and liberating, my analysis suggests that the 
real ethical problem confronted by feminist anti-rape politicizations—a 
problem that is intensified in the era of neoliberalism—is that of finding 
a way to phrase women’s agency without reinscribing the patriarchal dif-
ferends of rape law, which construct women as the blameworthy agents 
of their own victimization.

“Victim-bad/Agent-good”
Before focusing on a more specific discussion of rape law, I want to 

begin with some general observations about victimhood that underline the 
usefulness of Lyotard’s treatment of “victim” as an identity that is subject 
to effacement, and contextualize my engagement here with feminist anti-
rape politicizations. The first observation is that whether or not someone 
is recognized as a victim does not depend on what happened or is hap-
pening to them, or the apparent severity of their experience. It depends 
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rather on the particular parameters of victim recognition that exist in their 
social world, including their positioning within gender relations, ethnic 
hierarchy, class stratification, and other engines of social difference, and 
their positioning in relation to dominant discourses that distinguish be-
tween worthy and unworthy victimhood, between sufferings that demand 
humane recognition and response, and claims of suffering that are able 
to be cast as suspect or otherwise unworthy of recognition.4  The study 
of victim politics involves discerning the (labile, contested) parameters of 
victim recognition, exploring their logics, tensions, and exclusions in the 
definition of victimhood across intersecting legal, political, media, and 
moral discourses—not in order to discover what a victim truly is, but to 
think critically about the changing social ways in which victimization is 
known and weighed, and about how it is that some forms of suffering 
gain recognition while others are effaced, or are recognized in ways that 
are effacing.5 As we will see, that the parameters of victim recognition, 
rather than the apparent severity of real suffering, decide whether and 
how a form of victimization is recognized or effaced is aptly demonstrated 
in the example of modern rape law, with its typically highly attenuated 
criteria for identifying “ideal victims” of “real rape.”

My second general observation is that in the neoliberal era, only 
just dawning at the time Lyotard wrote The Differend, the parameters of 
victim recognition have shifted in significant ways, with the concept of 
victimhood itself openly politicized, contested, and broadly transformed 
from a conception that victimhood can be explained sociologically to a 
conception that victimhood finds its explanation in the subjectivity of the 
victim. In her book Ordinary Vices, Judith Shklar observes, “Victimhood 
happens to us. It is not a quality” (17). Yet the neoliberal era has seen a 
proliferation of victim-blaming discourses: discourses in which particu-
lar groups of victims are commonly represented as the authors of their 
own suffering, discourses in which victimhood thus comes to appear as 
a quality of the sufferer, rather than as something that happened to them. 
As Carine Mardorossian observes, “The meaning of the term victimization 
itself has �. . .� changed from an external reality imposed on someone to a 
psychologised inner state that itself triggers crises” (770). Although this 
trend in the representation of victimhood is neither new nor particular 
to neoliberalism, it has intensified in contexts of neoliberal governance. 
�xamples of the neoliberal rendering of victims as responsible for their 
suffering abound wherever the neoliberal rubric of individual responsibil-
ity for individual socio-economic fate prevails: in discourses of welfare 
dependency, where the requirement of public assistance is construed as 
a personal failing; in neoliberal feminism, where gender salary gaps are 
explained as the aggregate effect of women’s free life choices; and, as I 
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address in my later discussion, in neoliberal discourses of rape, where rape 
is able to be explained, effacingly, as a failure on the part of the victim of 
rape to manage properly risks to her personal safety. In each case these 
forms of economic privation and gendered suffering are individualized 
and personalized, and thus neutralized and depoliticized.6

In these discourses vulnerability is recognized not as social, but as 
individual, personal, and psychological. The concept of personal respon-
sibility displaces the concepts of structural subordination and collective 
responsibility associated with neoliberalism’s Keynesian forebear. Par-
ticular forms of suffering—poverty, inequality, gendered violence—are 
seen as arising out of the sufferer’s inner world, rather than as testament 
to a wrong that has taken place in worldly power relations. To the extent 
that they causatively explain particular sufferings as failures of personal 
responsibility, neoliberal discourses of victim-blame replicate the circum-
stances of the differend described in Lyotard’s timely book. Victims who 
are blamed for their sufferings become “victims” in Lyotard’s sense. They 
lose the means to prove that they have been done a wrong: “A plaintiff 
is someone who has incurred damages and who disposes of the means 
to prove it. One becomes a victim if one loses these means” (No. 9). To 
retract public responsibility and privatize social risk, neoliberal states 
multiply and encourage victim-blaming discourses, in which the social 
foundations of particular forms of suffering and social exile disappear, 
and with them the means to explain and politicize suffering sociologically. 
This championing of the concept of personal responsibility at the expense 
of sociological explanation is a riposte not just to Keynesianism; it is also 
a strong counter to any and all expressions of Left “victim politics”: the 
spectrum of social movements, including feminism and anti-racism, that 
is blamed for creating the era of “political correctness” and apparently 
spawning generations of subjects who surrender personal responsibility 
and take up victim identity as a form of cultural capital. To Lyotard’s 
leading examples in The Differend—the way holocaust denial is supported 
by dilemmas of law, and capitalism’s constitution of human subjects as 
owners of labor power—I would add neoliberalism’s victim-blaming 
discourses of personal responsibility and their attempted delegitimation 
of progressive efforts to politicize social suffering.

My third general observation, and the one that most concerns me 
here, is that poststructuralist feminist discussions of sexual victimization 
have tended to support rather than critique this neoliberal transformation 
in the meaning of victimhood—its remaking of victimization as a matter 
of individual agency. In the wake of Sharon Marcus’s landmark critique 
of feminist anti-rape politics, feminists have supplanted the language of 
vulnerability and victimhood with the language of preventive and resilient 
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agency, letting go, as Hall describes, “of the abstract image of woman as 
victim” (9). In this apparently liberating turn to agency, however, a positive 
correlation appears between agency-affirming feminism and the politics 
of neoliberalism’s personal responsibility system. Before speaking further 
to this observation, I will set out some of the key themes in the debates 
launching the turn to agency. 

Intermittently throughout the 1980s and more concertedly through-
out the 1990s, feminism was critiqued for having become a “victim poli-
tics,” a politics narrowly focused on women as vulnerable victims who 
require protection, a politics in which there appeared to be no room to 
speak of or encourage women’s capacities for agency, autonomy, personal 
responsibility, and resistance. Significantly, this critique has been voiced 
as strongly by feminists as by avowed anti-feminists. It was articulated in 
thoughtful and carefully wrought work by feminist theorists, including 
bell hooks, Lynne Segal, Wendy Brown, and Ratna Kapur, and by Sharon 
Marcus and Renee Heberle in relation to feminist rape law reform efforts. 
This critique was also more publicly articulated by an array of popular 
press feminist writers, including Christina Hoff Sommers, Naomi Wolf, 
Katie Roiphe, and Rene Denfeld, who very clearly couch their critiques 
of victim feminism as neoliberal celebrations of market individualism, 
presumed to be the final shape of human freedom. In these texts feminist 
anti-rape politicizations become key examples of the negativity of victim 
identity and victim politics, with feminist rape law reform efforts critiqued 
for their “myopic focus on women as victims �that� runs counter to a thick 
view of female autonomy” (Gruber 607).7

While critiques of victim feminism cannot be taken to be a monolithic 
discourse—for there are substantive differences among them—it is the case 
that across these critiques the broad message emerges that to represent 
women as vulnerable victims is disabling, misleading, regressive, and 
harmful, whereas to recognize women as agents is enabling, progressive, 
and liberating. I call this the “victim-bad/agent-good” formulation. In this 
formulation, feminism’s woman-as-victim theme is cast as existentially 
disabling—in itself, and with respect to feminist politics. It is argued that 
feminist representation of women as vulnerable, would-be victims occurs 
within a cultural context already well prepared to see women in this way. 
As bell hooks puts this argument in one of the earliest intra-feminist cri-
tiques of victim feminism, feminism’s woman-as-victim theme “directly 
reflects male supremacist thinking. Sexist ideology teaches women that 
to be female is to be a victim. Rather than repudiate this equation �. . .� 
women’s liberationists embraced it” (Feminist Theory 45).8 Feminism’s 
woman-as-victim theme, it is assumed, merely reflects and further cements 
existing patriarchal constructions of women as powerless, vulnerable, 
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violable, and passive, thereby effacing women’s agency and reviving 
the Victorian cult of professionalized white feminine victimhood.9 This 
feeds the further assumption that constructions of women as powerful, 
active, resistant agents will constitute liberating and progressive feminist 
counter-imagery.

As my later discussion will show, in the context of rape law, both 
of these assumptions demand critical scrutiny. It is by no means clear 
that feminist anti-rape politicizations typically depend on a flattening 
portrait of women as passively victimized and lacking in agency. Indeed, 
as Mardorossian has clarified, in the context of second-wave feminist 
anti-rape and anti-violence politicizations, “being a victim did not mean 
being incapacitated and powerless. It meant being a determined and 
angry (although not pathologically resentful) agent of change” (767). 
Perhaps more importantly, although feminist rape law reform efforts are 
routinely called upon to exemplify the way victim feminism revives “the 
paternalistic myth of women’s vulnerability” (Hall 1), it is by no means 
clear that rape law neatly figures femininity as embodied vulnerability 
in the first instance. Sexist constructions can serve to inscribe women as 
vulnerable and passive but also, and just as problematically, as powerful 
and agentic. As my later discussion of rape law’s “resistance requirement” 
and the concept of victim precipitation will demonstrate, this area of law 
continues to be strongly oriented to a perception of women as actively 
resistant agents who bear responsibility for preventing rape. Rather than 
teaching a male supremacist lesson that “to be female is to be a victim,” 
rape law mobilizes constructions of women as agents in order to withhold 
victim recognition from certain kinds of rape complainants. As I hope to 
show, as a way to understand the theme of vulnerability in the encounter 
between feminist politics and rape law, Lyotard’s theory of the differend is 
illuminating where the “victim-bad/agent-good” formulation is blinding.

According to Gruber, feminist critiques of victim feminism exist in a 
conservative/progressive binary (607-09). Gruber marks “popular” articu-
lations of this critique by authors such as Wolf and Denfeld as politically 
conservative, situating post-structuralist articulations of this critique as 
politically progressive texts. The latter revise rather than abandon socio-
logical explanation, examining feminism’s woman-as-victim constructions 
in order to challenge their reification of gendered vulnerability, but also, 
and more significantly, to investigate the way feminist law reform efforts 
are complicit with masculinist state power in its current incarnation as 
carceral neoliberalism warring against welfare and crime (Gruber 607).10

As Gruber describes the North American situation, feminist efforts 
to eliminate sexual violence have taken a conservative turn, becoming 
subsumed within the neoliberal state’s practical strategies of criminaliza-
tion and law enforcement: “The zealous, well-groomed female prosecu-
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tor who throws the book at ‘sicko’ sex offenders has replaced the 1970s 
bra-burner as the icon of women’s empowerment �. . .� feminism is now 
publicly and politically associated with gender crime control” (583-606). 
Given that the popular press critiques of victim feminism certainly do not 
make this kind of investigation, instead supporting a conservative law 
and order agenda on behalf of “real victims,” Gruber is right to distin-
guish between the popular and post-structuralist versions of the critique 
of “victim feminism.” Yet Gruber’s distinction suggests that the post-
structuralist critiques, unlike their popular counterparts and the feminist 
law reformers they are criticizing, somehow stand free of entanglement 
with the categories and logics of neoliberalism.

Mindful of David Harvey’s warning that “Any political movement 
that holds individual freedoms as sacrosanct is vulnerable to incorpora-
tion into the neoliberal fold” (41-42), I suggest that post-structuralist 
feminist critiques of victim feminism are incorporated into the neoliberal 
fold through their participation in the “victim-bad/agent-good” formu-
lation, which directly reflects neoliberal transformations in the meaning 
of victimhood and the government of crime. While the post-structuralist 
critiques raise compelling questions about the way feminist efforts to 
improve criminal justice responses to rape have ceded ground to the 
“tough on crime” policies of carceral neoliberalism, their move against 
“vulnerability-victimhood” and toward “agency-prevention” reflects the 
way neoliberal strategies of crime control address the would-be victim. 
Neoliberal crime control strategies combine intensified use of the prosecu-
torial and carceral powers of the state with prevention-oriented discourses 
that exhort citizens to assume responsibility for making themselves in-
vulnerable to crime. The post-structuralist call to reject victimism in the 
feminist politicization of rape—to reimagine the “female body as an ‘ob-
ject of fear and agent of violence,’ rather than as a wounded and violable 
space” (Marcus, qtd. in Vetten 269)—echoes these prevention-oriented 
discourses, discursively supporting the neoliberal story of good citizen-
ship as consisting in individual readiness to combat and prevent crime.

Feminism, Rape Law, and the Differend
Feminist interventions in the area of rape law have sought to 

transform its parameters of victim recognition. These interventions have 
sought to place events formerly not characterized as “rape” or not seen 
as law-worthy rape, and persons formerly not recognized as law-worthy 
if they experience rape, within the purview of victim recognition, and 
have sought as well to shift juridical vision away from a primary focus 
on the traits, behaviors, and histories of rape complainants, in order to 
reverse a distinctive feature of modern rape law: its positioning of victim 
behavior as heuristically central in the explanation of rape. These efforts 
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took shape in a context where forms of sexual victimization either were 
not recognized as victimization (as in, for example, child sexual abuse and 
marital rape), were recognized in ways that blame the victim, or were only 
likely to be recognized if certain traits were present, such as the victim’s 
being virginal, white, of means, or unknown to the accused. As efforts to 
transform the way sexual victimization is adjudicated and understood, 
feminist anti-rape politicizations have the character of what Lyotard calls 
“bearing witness to the differend” (No. 22).

Lyotard’s theory of the differend distinguishes between plaintiff 
and victim, and this can also be seen as a distinction between two kinds 
of victim. First, there is the plaintiff, who has the means to establish that 
she has been done a wrong and is therefore in principle able to be recog-
nized as a victim in the established sense of that word, as “one who has 
suffered a wrong” (a meaning in use since “victim” was adopted in the 
legal genre in the mid-eighteenth century). Second, there is the “victim” 
in Lyotard’s particular sense of that word, who finds that “no presenta-
tion is possible of the wrong he or she says he or she suffered” (No. 9). 
Paradoxically, the victim in Lyotard’s sense is one from whom legibility 
as a victim, in the established legal and extra-legal sense of that word, 
is withheld. For Lyotard, one is a victim not in the moment of suffering a 
wrong but in the moment of being divested of the means to prove a wrong 
occurred—a moment in which one is not seen (by others, in language, by 
the law) as a “victim” in the established sense of that term: “I would like 
to call a differend the case where the plaintiff is divested of the means to 
argue and becomes for that reason a victim” (No. 12; original emphasis).

To the extent that established law operates on the principle of in-
nocent until proven guilty, all plaintiffs may become victims in Lyotard’s 
sense. The legal genre in general makes it incumbent upon the plaintiff to 
establish the reality of the wrong, and one may lose the means to do so 
in a variety of ways. Lyotard describes a range of circumstances in which 
the plaintiff may become a victim:

This is the case if the victim is deprived of life, or of all his or her liberties, 
or of the freedom to make his or her ideas or opinions public, or simply 
of the right to testify to the damage, or even more simply if the testifying 
phrase is itself deprived of authority. In all of these cases, to the privation 
constituted by the damage there is added the impossibility of bringing 
it to the knowledge of others, and in particular to the knowledge of a 
tribunal. (No. 7) �. . .� the “perfect crime” does not consist in killing the 
victim or the witnesses �. . .� but rather in obtaining the silence of the 
witnesses, the deafness of the judges, and the inconsistency (insanity) 
of the testimony. You neutralise the addressor, the addressee, and the 
sense of the testimony; then everything is as if there was no referent 
(no damages) �. . .� then the plaintiff is dismissed, the wrong he or she 
complains of cannot be attested. He or she becomes a victim. (No. 9)
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The victim Lyotard theorizes cannot signify the wrong. This circumscribed 
relationship to signification is a wrong “added” to the wrong that cannot 
be signified. This added or second-order wrong cannot be signified but 
can be felt. The differend is disclosed as a feeling that “‘asks’ to be put 
into phrases, and suffers from the wrong of not being able to be put into 
phrases right away” (No. 9):

The differend is the unstable state and instant of language wherein 
something which must be able to be put into phrases cannot yet be. 
This state includes silence, which is a negative phrase, but it also calls 
upon phrases which are in principle possible. �. . .� What is at stake in 
a literature, in a philosophy, in a politics perhaps, is to bear witness to 
differends by finding idioms for them. (No. 22)

From the feeling of the differend arises the possibility of bearing witness 
to it. Lyotard’s theory invokes a terrain of creative struggle to invent new 
idioms:

This is when the human beings who thought they could use language 
as an instrument of communication learn through the feeling of pain 
that accompanies silence (and of pleasure which accompanies the 
invention of a new idiom), that they are summoned by language . . . to 
recognise that what remains to be phrased exceeds what can presently 
be phrased, and that they must be allowed to institute idioms which 
do not yet exist. (No. 23)

Feminist anti-rape and anti-violence politicizations are replete with ex-
amples of idioms brought into being by differends. Our current ability to 
regard an array of forms of sexual harm as “victimization” is not given 
but rather has been forged through creative struggle in the feminist social 
movement.

Feminist terms such as “marital rape,” “date rape,” “acquaintance 
rape,” “sex-worker rape,” “child sexual abuse,” and “sexual harassment” 
refer to forms of sexual harm that until recently were not recognized as 
“wrong” within and beyond the legal genre. Developing these terms has 
predominantly involved challenging victim-blaming constructions in legal 
and social perceptions of victims of sexual harm. For example, as Stephen 
Angelides observes, prior to feminist politicizations of child sexual abuse, 
“adult child molesters were rendered as pathetic and innocuous, �while� 
children were routinely rendered sexually flirtatious, precocious and even 
seductive �. . .�, so prominent was this view that even adult offenders 
were themselves sometimes portrayed as the victims” (278). In a differ-
ent example, before the 1980s in most jurisdictions of the West, the law 
did not recognize that it was possible for a husband to rape his wife. In a 
historical vestige of the legal doctrine of coverture, sexual coercion among 
spouses was regarded not as a form of challengeable victimization—a 
wrong, an injustice—but as an exercise of conjugal right, a private and 
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benign aspect of normal spousal relations. What is now recognized as 
“marital rape” existed, in Lyotard’s terms, as the feeling of the differend: 
a form of suffering that exceeded what could be phrased.

Just as Lyotard enumerates a range of ways in which the plaintiff can 
become a victim by losing the means to establish the reality of the wrong, 
so too is there a range of differends in rape law. Differends inhere when 
the law does not recognize certain forms of rape as rape at all. Differends 
inhere when, officially or tacitly, the law arbitrarily excludes certain kinds 
of rape victims from the possibility of recognition as such. Differends 
inhere in the general orientation of rape law to call upon the agency of 
the victim in order to explain individual events of rape. Differends inhere 
in the historical and contemporary interconnections of rape law with 
gender segregation, class stratification, and ethnic hierarchy. The differ-
ends in rape law are inseparable from wider social perceptions of sexual 
victimization. Rape myths circulating beyond law can reinforce and be 
reinforced by rape myths in written law. Accordingly, feminist anti-rape 
politicizations have always combined law reform efforts with extra-legal 
activism, education, and service provision, notably the development of 
networks of rape crisis centres and their ethos of survivorship.

In critiques of “victim feminism,” the political work I have described 
as the work of bearing witness to the differend is not seen as a progres-
sive effort to give suffering visibility. Rather, feminist efforts to alter and 
improve the visibility of rape in law are seen as regressive extensions of 
patriarchal scripts of female vulnerability and violability: political work 
that ends up re-victimizing women by further constituting them as vul-
nerable victims rather than as capable agents, normalizing sexual harm 
rather than eliminating it. As Gruber suggests, feminist anti-rape politici-
zations are diagnosed as a failed success. They have succeeded in making 
a series of reforms that alter legal perceptions of rape and compel law to 
take rape seriously, leading to feminist capture of “prosecutorial power” 
(Gruber 586-93). Yet in their multiplication of new idioms, they have 
merely re-dressed femininity in vulnerability and masculinity in agency, 
committing the reformist wrong of complicity with the masculinist powers 
of state and law and failing ultimately to eliminate the problem of sexual 
violence. Before testing this argument against dominant configurations 
of gender, vulnerability, and agency in rape law, I will outline the way 
the argument unfolds first in Marcus’s landmark essay “Fighting Bodies, 
Fighting Words,” and subsequently in the work of Herberle, which takes 
on Marcus’s agency-oriented paradigm for feminist theorizing of rape.

In her influential critique of feminist anti-rape politicizations, Mar-
cus argues that these politicizations have concentrated attention on the 
“post-rape” phase, neglecting the “pre-rape” phase in which rape can be 
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resisted, thus securing on behalf of patriarchal power an impression that 
rape can “only be feared or legally repaired, not fought” (347). Making 
an important contribution to feminist theories of rape, Marcus situates 
rape not as a biologically ordained event but as a socially scripted inter-
action informed by a process of sexist gendering in which women are 
cast as always already rapeable and men as always already capable of 
rape. She argues that the “apocalyptic tone” of feminist discussions of 
rape, combined with exclusive focus on post-rape remedies such as law 
reform and criminal justice responses to rape, serves merely to confirm 
the sexist gendering of the rape script, helping to render rape as inevitable 
rather than preventable (347). Marcus proposes an alternative theory and 
politics of rape prevention focused on women’s capacities to disrupt the 
rape script—to refuse the victim role and deny the would-be rapist power 
in the moment:

To take male violence or female vulnerability as the first and last in-
stances in any explanation of rape is to make the identities of rapist 
and raped preexist the rape itself. If we eschew this view and consider 
rape as a scripted interaction in which one person auditions for the 
role of rapist and strives to maneuver another person into the role of 
victim, we can see rape as a process of sexist gendering which we can 
attempt to disrupt. (232)

Drawing on Marcus’s account, Renee Heberle similarly argues that 
counter-images of female agency and resistance are lacking in anti-rape 
feminist politics. In their efforts to accord recognition to a greater array of 
sexual harms and to shift how sexual harms are perceived, feminists have 
revived patriarchal protectionism. For Heberle, counter-images of female 
agency will serve to remedy the malaise of victim-focused feminism as 
well as the forms of sexual harm it presses against. Such counter-images 
will conjure “increased possibilities for prevention and resistance �to 
rape� in the moment” and enable anti-rape feminism to exceed the lim-
ited “protectionist” project of defending, by way of the agency of the law, 
“vulnerable bodies against sexual aggression” (Heberle 72-73).

Although this critical work makes an important contribution to the 
theorization of rape and power, there are problems with the argument 
advanced in it, especially with respect to the themes of vulnerability, 
victimhood, agency, and resistance. First, the argument discounts the 
idea that feminist efforts to expand the parameters of victim recognition 
can work also to expand the parameters for resistance to victimization. 
As Lyotard’s theory implies, a wrong that is recognized as wrong within 
a shared idiom may be more readily resisted than a wrong that has the 
character of a differend, a wrong that is a “perfect crime” because the 
wrongdoer’s impunity is guaranteed. Rather than cast women as in-
evitably vulnerable, feminist rape law reform efforts have sought to cast 
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victimization as non-inevitable. This they do by casting victimization as 
victimization—as a wrong that is contestable—in a legal and social context 
where a variety of forms of sexual victimization have not been recognized 
as such, but rather have been rendered invisible, benign, normal, natural, 
and so incontestable.

Second, as Mardarossian has pointed out, it is highly questionable 
whether women are, as these theorists contend, uniformly regarded 
as “always already rapeable” (756). In rape law and in social scripts of 
rape, there are hierarchies of harms as well as hierarchies of victims, with 
particular categories of women in particular contexts and historical mo-
ments—such as wives, sex workers, indigenous women, poor women, 
homeless women—arbitrarily distanced or barred from the possibility of 
being recognized as the victim of a wrong if they experience rape, thus 
regarded in a certain sense as unrapeable. This can be seen, for example, 
in the notorious inability of sex workers to be recognized as vulnerable to 
rape by a client. Though feminists are sharply opposed on the question of 
whether sex work should be decriminalized, the typical consignment of 
sex workers to the category “unrapeable” has been ongoingly contested 
in feminist anti-rape politicizations. Feminist efforts to accord reality to 
the wrong of sex worker rape do not only target the “post-rape” context 
of police response and the rape trial. They work more broadly to interrupt 
a dominant assumption that rape of a sex worker is not rape but rather 
a benign act that is “only to be expected,” not by identifying sex workers 
with inevitably vulnerable embodiment, but by disseminating the “unex-
pected” view that rape of a sex worker is a wrong and, as such, contest-
able: vulnerable to resistance in the moment as well as to legal redress.

But the more serious problem with the line of argument advanced 
by post-structuralist critics of victim feminism is that they beckon counter-
images of female agency without questioning their status as counter-
images. Their accounts are situated as emancipatory feminist departures 
from patriarchal scripts of feminine victimage, yet their emphasis on 
women’s agency is reminiscent of (and not meaningfully distinguished 
from) the sexist logic of victim-blame embedded in modern rape law: a 
logic in which women are regarded less as vulnerable victims than as 
agents who bear responsibility for preventing rape; a logic by which the 
agency of plaintiffs is scrutinized in ways that serve to protect the agency 
of defendants from similar scrutiny. Heberle argues that feminist anti-rape 
politicizations have so far failed to contribute to “the general deconstruc-
tion of identifications of women with real sexual vulnerability and men 
with real sexual power” (72). She argues further that a deconstructive 
approach to these identifications would not be of use “in the legal con-
text,” for this context is in no way amenable to identifications of women 
as capable of resistance:
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The law demands that victims be victims through and through before 
rendering its limited forms of justice. Because the law needs victims 
in order to render justice it perpetuates the very gender arrangements 
that create the terms that make sexual violence possible in the first 
place. (75 n. 18)

That the law demands “victims be victims through and through” is correct 
in the sense that rape laws specify criteria of “ideal victimhood” that rape 
complainants have to fulfill in order to be regarded in law as rape victims. 
What is not acknowledged here, however, is that the ideal victim in rape 
law is an agent who actively resists rape, an agent whose identification as 
a “victim” will hinge on their ability to prove that they possess and did 
exercise resistant agency. Far from discouraging images of women as 
agents, rape law is one venue in which women have consistently been 
viewed as self-responsible, resistant agents.

Victims as Agents: Resistant and Precipitant Victims
The tradition in rape law has been that for an event to be legally 

described as rape, for the event to be distinguished from consensual sex, 
and for a plaintiff to conform to the law’s figuration of the rape victim, 
a victim must prove that they met the wrongdoer’s use of physical force 
with utmost resistance, demonstrating non-consent. To qualify as a victim 
in this idiom, one must be able to render oneself as an agent whose agen-
tic capacity was expressed as physical resistance and whose momentary 
deprivation of agency was physically enforced by the wrongdoer. Rape 
law’s “resistance requirement” enables two judgements of the plaintiff: 
“she resisted, thus is a blameless victim,” or “she failed to resist, thus is 
a blameworthy non-victim.” Writing in the late 1980s, Kristin Bumiller 
points out the key problem with the resistance requirement: “Women 
who are sexually attacked are concerned with their survival, not with the 
demonstration of nonconsent” (“Rape as a Legal Symbol” 77).11  In the 
resistance requirement women who do not physically resist or are unable 
to corroborate their resistance are rendered as blameworthy non-victims, 
with rape that proceeds without physical coercion or in the absence of a 
weapon rendered as consensual sex. In this way the resistance require-
ment sets up evidently brutal stranger rape as the benchmark for reckon-
ing “real” law-worthy rape.12  Feminist efforts to counter the resistance 
requirement—by arguing that the law recognize verbal coercion as a form 
of force and verbal nonconsent as a sign of nonconsent, and by attempting 
to counter juridical focus on victim behavior—have not sought to identify 
women as incapable of resisting rape. Rather, these efforts have sought to 
ensure that the forms of resistant agency available to women are not used 
to establish them as blameworthy if they experience rape.

As the example of the resistance requirement illustrates, rape law 
is intimately concerned with female agency. As Bumiller puts it, rape 
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law has tended to focus adjudicatory attention centrally on “the image 
of the rape victim as a reactive agent” (“Rape as a Legal Symbol” 84). In 
addition to the good agency ascribed to the ideal victim by the resistance 
requirement, there is the bad agency ascribed to the pseudo-victim by the 
concept of victim precipitation. The concept of victim precipitation was 
developed in the late 1950s by the criminologist Marvin Wolfgang and 
subsequently adapted for use in the litigation of rape cases by Menachim 
Amir in his book Patterns in Forcible Rape. In the context of popular—no 
less than legal—understanding of rape, the concept of victim precipitation 
performs a particular labor: it serves to recast the victim as the agent of 
her own victimization in a bid to neutralize her complaint. The concept of 
victim precipitation enables two judgements of the victim: “she actively 
guarded her own safety, thus is a blameless victim,” or “she failed to 
secure her own safety, thus is a blameworthy non-victim.”

Like the resistance requirement, the concept of victim precipitation 
takes as given the status of rape victims as self-responsible agents. This 
presumption of agency provides the pretext for examining the manner in 
which the victim has conducted her agency, with the aim of spotlighting 
actions and behaviors that can be cast as directly precipitous, irresponsibly 
negligent, or insufficiently resistant. Where these ministrations prove ef-
fective, the “victim” emerges as a self-assailing pseudo-victim, one who 
in some way “asked for it” and so may be regarded as having actively 
visited the passivity of victimization upon herself. Thus the rape victim 
who knew her rapist, who wore revealing clothing, who hitchhiked or 
went out at night alone, who allowed someone to buy her a drink, gift, or 
meal, who failed to guard her drink, who opened the door to a stranger, 
or whose “no” was not sufficiently clear or fervent may be construed 
not as a victim of rape (Amir 259), but as the causative agent of what is 
now regarded as non-victimization. Just as in the resistance requirement, 
the concept of victim precipitation deploys an identification of women 
as agents as the basis for establishing rape victims as the blameworthy 
agents of rape. Where plaintiffs are seen to have enacted their agency 
appropriately—through active resistance, through adequate guarding 
of personal safety—they are able to be regarded as victims; where they 
are seen to have failed on that count—lack of resistance, apparent neglect 
of personal safety—they are seen not as victims but as the blameworthy 
agents of the victimization they claim to have experienced. In both cases, 
victim recognition centrally involves identification with a particular script 
of agency: the victim who is a “victim through and through” is, in essence, 
an actively resistant and self-responsible agent. Contrary to expectations, 
then, there is no clean victim/agent dichotomy in rape law. When victims 
are recognized as victims, it is because they are seen to have deployed their 
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agency appropriately (the true victim is a good agent); when victims are 
denied recognition as victims, they are seen instead as the blameworthy 
agents of the victimization they claim to have experienced (the false victim 
is a bad agent). The false victim is the “victim” in Lyotard’s unique sense 
of that term. Their complaint is met by a regime of victim-blame, and they 
lose the means to prove that they have been done a wrong.

The resistance requirement and the concept of victim precipitation 
have been thoroughly contested by feminists, and the differends that 
inhere in rape law’s regime of victim-blame have been just as thoroughly 
challenged. Yet these ways of understanding rape have intensified rather 
than abated in neoliberal times. The feminist work of bearing witness to 
the differends of rape law and critiques of this work as “victim feminism” 
have coincided historically with the rise of neoliberalism’s distinctive 
approach to the government of crime, which Pat O’Malley has called the 
“situational” approach (262). Marking a departure from earlier approaches 
that focused on the causes and aftermath of crime, the situational approach 
to crime control is centrally focused on prevention, on crime “before it oc-
curs” (262). In tune with the neoliberal rubric of individual responsibility 
for individual socio-economic fate, in the situational approach the onus 
for crime prevention shifts from the state to the individual, privatizing 
risk and responsibilizing individuals in particular and gendered ways. 
The situational approach generates “the rudiments of a user pays system 
of policing security,” with the categories of wrongdoer and victim simul-
taneously depoliticized: “Just as the offenders are disconnected from the 
political dimensions of their existence, so too are the victims, for victims 
like offenders are to be understood as rational choice actors, responsible 
and free individuals. Prevention now becomes the responsibility of the 
victim” (266). Would-be victims are exhorted to cultivate knowledges and 
engage in practices appropriate for the management of risks to personal 
safety and well-being: lifestyle changes, purchase of insurance and secu-
rity, self-defense training, everyday and life course practices of vigilance 
and risk calculation. As Laster and �rez observe, “The ideal reasonable 
victim �. . .� actively resists becoming a victim altogether, according to 
neoliberal ideology” (249). Reflecting the neoliberal conception of victim-
hood as self-made, the situational approach to crime control displaces 
theses of systemic violence and structural oppression. �xplanations of 
crime that stress structural factors such as economic inequality, ethnic 
hierarchy, and masculine dominance cede ground to explanations that 
stress individuals’ acumen, or lack thereof, in the management of risk. 
Laster and Erez highlight the gendered ramifications of this shift: “For 
women, such individually based precautionary measures are touted at the 
expense of social solutions such as improved transport, adequate child-



Rebecca Stringer

SubStance #132, Vol. 42, no. 3, 2013SubStance #132, Vol. 42, no. 3, 2013

16 Rebecca Stringer

SubStance #132, Vol. 42, no. 3, 2013SubStance #132, Vol. 42, no. 3, 2013

care, decent education and, more generally, cultural change to equalise 
women’s position in a gendered world” (249).13

As Lise Gotell has shown, these individually based precautionary 
measures produce revised distinctions between ideal and deviant femi-
ninities, distinctions that carry particular ramifications for the adjudication 
of rape, shoring up new forms of victim-blame. Gotell observes in her 
analysis of discourses of risk in contemporary Canadian sexual assault law,

Within a universe of rape management constituted in and through 
discourses of risk, the performance of diligent and cautious femininity 
grants some women access to good citizenship, while women who fail 
to follow the rules of safekeeping can be denied recognition . . . The new 
“ideal” and valourised victim is a responsibilised, security conscious, 
crime-preventing subject who acts to minimise her own sexual risk �. . .� 
victim-blaming constructions emerge repeatedly in judicial discourses 
when complainants fail to behave as responsible risk managers. (878-79)

Gotell describes the emergence of a new binary in which the ideal rape-
preventing subject is set against the figure of the “risky woman,” an 
identification largely reserved for socially marginalized women, whose 
vulnerability to violence is seen not as an effect of power relations but as 
a result of their having chosen “high-risk lifestyles” (891). Gotell discusses 
sexual assault cases in which homeless women, Aboriginal women, and 
drug addicted women become the “risky woman”: an untrustworthy 
pseudo-victim who is seen to have brought victimization upon herself. 
She says, “Just as neoliberal discourse pathologizes welfare recipients and 
constructs the poor as individually blameworthy for their poverty, so too 
is the violence enacted on the bodies of vulnerable women personalised 
and individualised” (884). In the context Gotell describes, the resistance 
requirement has become the risk-management requirement, and the 
concept of victim precipitation comes into its own. The forms of agency 
available to women—the agency of resistance, the capacity to guard 
personal safety—continue to provide grounds on which women can be 
construed as blameworthy agents if they experience rape.

Rape law’s consistent attentiveness to women’s agency indicates the 
need to rethink the claim that feminists have reinforced rather than decon-
structed existing “identifications of women with real sexual vulnerability 
and men with real sexual power.” This claim misapprehends the encounter 
between feminist politics and rape law, as regards the issue of agency. In 
tune with the “victim-bad/agent-good” formulation, post-structuralist 
critiques of feminist anti-rape politicizations present women’s agency as 
a hitherto neglected fund of counter-imagery that is coterminous with 
liberation, inasmuch as it promises to cut against conceptions of women 
as always already vulnerable to rape. But rape law is replete with images 
of women as capable agents; indeed, a defining feature of rape law has 
been its recourse to this imagery to establish women as always already 
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responsible for rape. Thus the primary objects of feminist deconstructive 
work within and beyond rape law have been identifications of women 
with real sexual agency and men with real vulnerability to accusation of 
rape. To the extent that rape law has been skewed toward indicting the 
victim and protecting the accused, it has been more prepared to see men 
as victims of agentic women than it has women as victims of agentic men. 
Critics of victim feminism reserve the term “protectionism” to describe 
feminist rape law reform efforts, arguing that such efforts merely recast 
women as helpless victims who stand in need of masculine protection. 
Yet this term is more appropriate as a descriptor of rape law itself. Protec-
tionism aptly names the victim-blaming discourses by which images of 
women as agents provide systematic and reliable protection for those who 
may stand accused of rape. At the same time, rape law’s gendered system 
of distributing blame and protection carries on the work of maintaining 
ethnic hierarchy and class stratification, with victim-blaming discourses 
and protectionism applying selectively and unevenly across the spectrum 
of social difference, as they have done historically.

While I do not contend that images of women as powerful, agentic, 
and resistant entirely lack emancipatory promise because they dovetail 
with established forms of victim-blame, I question how, in view of the 
problem of victim-blame, such images can arrive at emancipatory promise. 
Ignoring existing amenability to woman-as-agent constructions within and 
beyond rape law, critics of victim feminism locate the emancipatory prom-
ise of this imagery with the element of cultural surprise: to contradict per-
vasive representations of women as vulnerable victims, feminists should 
surprise the culture with counter-intuitive representations of women as 
capable, resistant, preventive agents. But this recommendation for how 
feminist politics should rekindle its progressive edge is in a certain sense 
regressive, for it discounts the more powerfully counter-intuitive idiom 
feminists have sought to disseminate through their efforts to expand the 
parameters of victim recognition within and beyond rape law. That idiom 
is: women have the potential capacity to prevent and resist rape, yet are 
not responsible for rape on account of this potential capacity. In feminist anti-
rape politicizations, the counter to rape law’s regime of victim-blame has 
not been “Women are not capable agents, they are vulnerable victims.” 
Rather, the counter has been “Just because it is possible for women to 
resist rape does not make them responsible for rape if it takes place.” In 
relation to sexual harm and in response to a regime of victim-blame, an 
emancipatory feminist discourse cannot simply rest on the assertion of 
women’s capacity for agency; rather, it also needs to work publicly and 
assiduously to de-link women’s agency from victim-blame, in order to 
counter the powerful role victim-blame plays in public conceptualization 
of women’s agency.
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Conclusion
I have argued here that Lyotard’s theory of the differend provides 

a valuable alternative to the reductive logic of “victim-bad/agent-good” 
for thinking about the encounter between feminist politics and rape law. 
The “victim-bad/agent-good” formulation blinds us to theorizations and 
politicizations of victimization that are not based in a presumption of the 
victim’s passivity or haplessness, and to instances in which recognition 
as a victim is progressive; it also blinds us to instances in which recogni-
tion as an agent is problematic, deflecting critical attention away from 
the various and gendered ways in which agency is constituted. Rather 
than accept the negativity of vulnerability-victimhood and the positivity 
of agency-prevention, Lyotard’s theory encourages investigation of rape 
law’s effacement of rape: the various ways in which rape complainants 
are able to be divested of the means to prove that a wrong occurred. My 
investigation has shown that in rape law, differends take shape through 
women-as-agent constructions that support enduring forms of victim-
blame. This indicates the need to treat with caution the “turn to agency” 
called for in critiques of victim feminism as well as their political reading 
of the way “male supremacist thinking” plays out in rape law, where 
femininity is typically linked with the responsibility to enact appropriate 
agency rather than with natural hapless vulnerability. Instead of “reviv-
ing” patriarchal scripts of feminine vulnerability, feminist efforts to reform 
rape law have made various forms of vulnerability visible as such, chal-
lenging rape law’s effacement of rape and its reduction of female agency 
to the ability to be blamed for suffering a wrong.

In making this analysis, I have also identified an under-examined 
dimension in the relationship between feminism and neoliberalism: the 
way agency-affirming feminism dovetails with the victim-blaming dis-
courses of neoliberal crime control. I concur with Gruber and others that 
feminists ought to examine critically the way their efforts to reform the 
criminal law of rape have fed into the neoliberal wars on crime. What is 
missing from this picture, however, is the other site of feminist intersec-
tion with neoliberalism: the agency-affirming rejection of victim politics 
that takes place across the spectrum of critiques of victim feminism, from 
popular to post-structuralist. Feminist abandonment of the language of 
vulnerability and the subsequent turn to agency directly reflects the other 
side of the neoliberal war on crime: the responsibilization of would-be 
crime victims that takes place in the privatization of social risk, which 
celebrates personal agency in order to institute victim blame as policy (per 
the “victim-bad/agent-good” formulation). “Progressive” anti-victimist 
feminist messages about resilient rape-preventing agents are as likely to be 
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recruited for the neoliberal war on crime as are “regressive” feminist efforts 
to signify sexual victimization in criminal law. In this way the feminist 
turn to agency is not a turn away from “complicity” with neoliberalism, 
but rather a further site of intersection between feminism and neoliberal 
transformations in the government of crime.

University of Otago

Notes
1.   I would like to thank Simone Drichel for her patience and support, and both her and 

the anonymous reviewer for their astute editorial advice. Though the views expressed 
here are my own, I am grateful to Brett Nicholls and Vijay Devadas for encouraging me 
to explore Lyotard’s theory.

2.  Reflecting the structure of The Differend, references to this text provide section numbers 
rather than page numbers.

3.  See, for example, Haag, Hall, Heberle, Helliwell, Hengehold, and Vetten.
4.  I draw the terms “worthy” and “unworthy” victims from Herman and Chomsky’s 

discussion of this binary in mass media in Manufacturing Consent (37-86).
5.  Important recent studies of victim politics include Carolyn J. Dean, Aversion and Erasure; 

Alyson M. Cole, The Cult of True Victimhood; and Nancy Berns, Framing the Victim.
6.  For discussions of the centrality of victim-blame to neoliberalism, see Harvey (76) and 

Isin (271).
7.  In the 2000s the critique of victim feminism continued to be articulated in venues within 

and beyond feminist writing and, I would argue, has sedimented as a popular view of 
feminism (or of feminism’s key failing). For recent examples of this critique, see Coulter 
and Maushart. See also Joanne Baker’s excellent empirical study of the way neoliberal 
and post-feminist anti-victim rhetoric shapes young women’s values and identities, 
discouraging perception of systemic disadvantage (“Claiming Volition and �vading 
Victimhood”; “Ideology of Choice”), and Chris Atmore’s important essay critiquing the 
concept of “victim feminism.” 

8. In this essay hooks raises the question of victim identity in the context of a highly 
significant intervention against racist sexism in the women’s liberation movement. She 
argues that women’s liberationists had created a political framework in which the re-
spective categories “woman” and “man” are sharply drawn as “victim” and “enemy,” a 
framework set up to marginalize rather than interlock with anti-racist politics and class 
struggle, and which disguises “the fact that many women exploit and oppress other 
women” (Feminist Theory 44).

        While I concur with this argument—and indeed consider that the strongest engagements 
with the “victim” question in feminism are those that trace the dominance of white femi-
nism in the articulation of gendered suffering (see Kapur, Chow, and Armstrong)—my 
particular task here is to rethink hooks’s further, and in some ways more influential, 
argument that feminism’s woman-as-victim theme “directly reflects male supremacist 
thinking” (Feminist Theory 45).

9. See Hoeveler’s study of gothic feminism, where she links contemporary “victim 
feminism” back to the “professionalization of feminine victimhood” that takes place in 
gothic fiction.

10. Gruber describes the relationship between feminist rape law reform efforts and the neo-
liberal war on crime as a case of feminist complicity with neoliberalism. For alternative 
accounts that describe a broader neoliberal appropriation of feminist anti-rape politics, 
see Bumiller, In an Abusive State and Stanko, “Safety Talk.”
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11.  See also Bumiller, “Fallen Angels.”
12.  See �strich, Real Rape.
13.  See also Stanko, “Safety Talk.”
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